= B N L ¥ - P B

\O

23

24
25
26
27
28

LABATON SUCHAROW LLP
Jonathan M. Plasse (pro hac vice)
Richard T. Joffe (pro hac vice)
Jesse Strauss (pro hac vice)

140 Broadway

New York, New York 10005
Telephone: (212) 907-0700
Facsimile: (212) 818-0477

BARROWAY TOPAZ KESSLER
MELTZER & CHECK, LLP

David Kessler (pro hac vice)

Sharan Nirmul (pro hac vice)

Lauren Wagner Pederson (pro hac vice)
Richard A. Russo, Jr. (pro hac vice)
280 King of Prussia Road

Radnor, Pennsylvania 19087
Telephone: (610) 667-7706

Facsimile: (610) 667-7056

Counsel for Lead Plaintiff State-Boston Retirement System and the Class
Mark Labaton (No. 159555)
KREINDLER & KREINDER LLP

707 Wilshire Boulevard, Suite 4100
Los Angeles, California 90017

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

IREMENT SYSTEM and,
NDEN, Individually and on
01 all others similarly situated,

Case No.: CV08-963 AG (FFMx)

Plaintiffs,
CLASS ACTION

vSs.
Honorable Andrew J. Guilford
MORGAN STANLEY, a Delaware
corporation, JOHN J. MACK, ZOE CRUZ,
DAVID SIDWELL, THOMAS COLM
KELLEHER, THOMAS V. DAULA, and
GARY G. LYNCH,

AMENDED CLASS ACTION
COMPLAINT

i i ol L T S S S S L N R

Defendants.

Amended Class Action Complaint
Case No. CV08-963AG (FFMx)




W O ~1 N W B W R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

L SUMMARY OF CLAIMS ...ttt ssese st sbos s onanans 1

IL JURISDICTION AND VENUE......coooiiiiiiiiiimiinii s reseseees e ssesesssens 11
OI. PARTIES ...ttt et e s e s en e et saea ettt ettt eses s b st et aeannes 12
A, PLAINTIFFS ..ottt csn et et st e b e sasa e nennans 12
B. DEFENDANTS ..ottt e eorenesreee e e e sassesesesessssanesnsennns 12
1. Defendant Morgan Stanley ........cccocciveeicnniinveniniiecrsesesesse e e ssasesns 12
2. Individual Defendants..........cccooririieiniceiennisvresnis e rraerae e 13
IV.  CONTROL PERSON ALLEGATIONS/GROUP PLEADING......cccovcrminncerrenecraenas 16
A% CONFIDENTIAL WITNESSES ...ttt scs e sienrsresasvsaesesassesersssnanenenas 18
VI.  SUBSTANTIVE FACTUAL ALLEGATIONS ..ottt smneeeseeresseeieenne 19
A. The Return of John Mack to Morgan Stanley ......ccoceoveveciniicieceeecceerrsieene 20
B. Mack Implements an Aggressive Risk Focused Business Plan ........ccccceveevennnee. 23

C. The Institutional Securities Group Reports Record Results as a Result of
the Additional Risk TaKing........ccocerreeveariesimrienrmieeresesiesesessesesessessessesesessensesenns 25
Defendants Assure Investors That Morgan’s Risk-Taking is “Disciplined”......... 27

E. Undisclosed to the Investing Public, Morgan’s Proprietary Trading Group
Makes a Multi-Billion Dollar Bet on the Movement of U.S. Subprime
SECUIITIES -.e.vereeereereerierrerr et ern e e s e s s s e b e et b e s avesnn 29

1. The Residential Mortgage Backed Securities, Collateralized Debt
Obligations and Credit Defaults Swaps Behind the Proprietary
Trading Group’s Bet.......ccccviviiciinininnionnmerrnrcerienneieessses e sreensnns 30

2. The Proprietary Trading Group’s Massive Bet on the Price
Movements on CDSs referencing CDOS.....ccooevvvevieiievennv e 32

3. Generally Accepted Accounting Principles Required that the
Proprietary Trading Group’s Trading Position Be Valued at “Fair
Value” on Morgan Stanley’s Balance Sheet........ccoccoveviveicccvcecrcnnn, 33

4. The ABX Index Was an Observable Market Input That Impacted
the Fair Value of the Assets Underlying the Proprietary Trading
Group’s Trade.....ccoeevireiereeniriece s e e en s s 35

5. The Declines in the ABX Index Were Linked to the Declines in the
U.S. Subprime Markets ......c.covervnninnioniinn e ceenessss s 40

VII.  DEFENDANT’S FRAUDULENT SCHEME TO CONCEAL KNOWN LOSSES
CAUSED BY THE PROPRIETARY TRADING GROUP’S SUBPRIME BET
AND OTHER SUBPRIME POSITIONS HELD BY THE COMPANY ......ccooevviiiinna, 43

Amended Class Action Complaint -i-
Case No. CV08-963AG (FFMx)




S WP

o0 =~ O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

VIIL

IX.

A. Defendants Disclaim Any Exposure to the Declines in the Subprime

IMATKEE. o oottt e et eee e ettt tem e eese e e s eseenemeaeeeesaeeseesseessssnessaseanses

B. The SEC’s Request for Greater Disclosure of the Company’s Exposure to

Subprime is Undisclosed and Ignored.........ccooovvveeveecriicsnecenceeeeee e

C. Contrary to the Defendants’ Lack of Representations to the Market About
Morgan’s Exposures to Subprime, Defendants Had Sounded the Alarm

Internally About Massive Subprime LoSSes .......cocevcrncrenvinnnreneereenrenns.

D. The Defendants Actively Conceal the Losses Resulting From the

Proprietary Trading Group’s Subprime Positions .......occeoevvevreeerireceeeeiennnnn,

E. Morgan Has a Pattern of Abusing Fair Valuation Methodology to Manage

BaImINGS ...ceeiiieeeteste ettt s e e n e e e r e sa e e ar e eneane

F. A Known Breakdown of Morgan’s Internal Risk Controls Contributed

Significantly to the Company’s Subprime LoSSes.........ccccenieceverenerirenninnnns

1. Contrary to the Company’s Representations, Morgan’s Risk

Controls Were Wholly Deficient........cocoveeieiiieiiinninnnnieeeeeee e

2. The Company’s Risk Control Failures Were Compounded By
Known Deficiencies in the Company’s Ability to Value Its

POSILIONS. .. tutiiisiiriiivsissietietoteeeeeeeereesaseseeeseeensssnsessasnseesaneesassssaesnrses

A. Morgan Stanley Reports a Blockbuster Beginning to Fiscal 2007 in Pre-
Class Period Statements that Impacted the Total Mix of Information

During the Class Period......c.cvvieiniiiriiniresieneeees e sessssecsssesesssss s es

B. At the Beginning of the Class Period Defendants Continue to Report

Record Earnings for Morgan Stanley in Second Quarter 2007 .....................

C. Defendants Manipulate Morgan Stanley’s Reported Financial Results for

Third QUATTET 2007 ......oiiiierrirerrirerer e v reer s s et sressserssbese e eesereesess
PARTIAL DISCLOSURES AND ADDITIONAL FALSE STATEMENTS...........

MORGAN STANLEY’S ACCOUNTING VIOLATED GAAP AND SEC

DISCLOSURE REQUIREMENTS.......coooreeetecrerennnrene et stesss s es st reree s ee e
A. Morgan Stanley’s Financial Statements Failed to Comply with GAAP .......
B. Morgan Stanley Violated GAAP in Valuing Certain Subprime Positions....

C. Defendants Failed to Recognize Observable Inputs for Valuation of the
CDS POSITIONS.....cteueieereieereereseriereseeessesessesaesssessssessssssssssssosssessncacssssessnens

D. Defendants Failed to Value Assets and Liabilities Based on Current

IMaATKEt CONITIONS 11 vveieeeeeiet et ereceeeseeeeseeeeeeertaeesssaeesesssnsessanssenssesssses e ssseeess s

E. Morgan Stanley Violated GAAP in Failing to Disclose Adequately its

SUbPIIme POSIHIONS ..o ettt e eseend

Amended Class Action Complaint
Case No. CV08-963AG (FFMXx)




O o ~1 N Lt R W R

[ N T o e o e o T o S O T e N T e e T e T e T
L= T I o L ¥ ¥ o =- T N o B - . SR I o S T L S N O N =)

F. Failure to Comply With Other GAAP Disclosure Requirements...........cceouveeeee 103

G. Defendants Failed to Maintain Adequate Disclosure Controls and
Procedures and Internal Controls over Financial Reporting .........cocceevvevncinnne 106
XI.  ADDITIONAL SCIENTER ALLEGATIONS ..ot e s esvenes 108
General Allegations of SCIEnter........ccovvvirieire e 108
B JOMN MACK. ...ttt e 112
C David SIAWELL ..ottt et e e 116
D T 0 /O OO 123
E TOM DAULA ...ttt et s e 125
F COlm KEIIERET. ..o e e 126
KL LOSS CAUSATION ...ttt s se s e se e sanae et s aasse e s asssis s 129
A. The Events Leading Up to and The Company’s Initial Revelations About
Its Subprime Exposure on November 7, 2007 .......cccovvvvviveeninieenirnerrnnnnneersnans 130
B. Firings and Demotions, and Final Disclosure of the Company’s True
Financial Condition .......c.eeieeiierecinirneecnieecntsssee s svess e asses e sesasssssssenens 133
XHII. APPLICABILITY OF PRESUMPTION OF RELIANCE: THE FRAUD ON THE
MARKET DOCTRINE ..ot sssessseneseseesesessesesssesssesasssnssesens 134
XIV. INAPPICABILITY OF SAFE HARBOR ......cccooriiiiiecrt et 135
XV. CLASS ACTION ALLEGATIONS ..ot seceeeenese st sreresnesasnsns eressens 136
VL COUNTS ..ttt sttt e e et ss e n e b ae bt et bt e s esssae et erantesessanasesebens 138
XVEL PRAYERFOR RELIEF ..ot et seeeneses e saessesesas e esesessesessesns 141
XVIL JURY DEMAND......coiiitiitrmnionniiiosie oot e sesssseastsssessasessesseresssasessasssasassssansnsesens 142
Amended Class Action Complaint - 1if -

Case No. CV08-963AG (FFMx)




[V T N VS N S

o 00 = O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Lead Plaintiff, State Boston Retirement System (“SBRS” or “Lead Plaintiff””), and named
plaintiff, Fjarde AP-Fonden (“AP4”), individually and on behalf of all other persons and entities who
purchased or otherwise acquired common stock issued by Morgan Stanley (hereinafter “Morgan” or
the “Company”) and traded on the New York Stock Exchange (“NYSE”) from June 20, 2007 to
December 19, 2007, inclusive (the “Class Period™), by their undersigned attorneys, for their
Consolidated Securities Class Action Complaint (the “Complaint™), allege the following upon
personal knowledge as to themselves and their own acts, and upon information and belief as to all
other matters. Plaintiffs’ information and belief is based on their investigation (made by and through
their attorneys), which investigation included, among other things, a review and analysis of: (1)
public documents pertaining to Morgan and the Individual Defendants, as defined herein; (2)
Morgan’s filings with the Securities and Exchange Commission (“SEC”); (3) press releases
published by Morgan; (4) analyst reports concerning the Company; (5) pleadings in other litigations
where Morgan is a party; (6) interviews with, infer alia, former Morgan employees; and (7)
newspaper and magazine articles (and other media coverage including web logs or “blogs™)
regarding Morgan, its business or any Individual Defendant. Many of the facts supporting the
allegations contained herein are known only to the Defendants or are exclusively within their
custody and/or control. Plaintiffs believe that substantial further evidentiary support will exist for
the allegations in this Complaint after a reasonable opportunity for discovery.

I SUMMARY OF CLAIMS

1. On November 7, 2007, following rumors that had circulated the financial markets
for a number of days, Morgan stunned its investors by confirming their worst fears. Contrary to
what it had been telling the markets since the beginning of the Class Period-- namely, that the
Company had little U.S. subprime exposure and to the extent that that it did, these exposures were
fully hedged - the Company revealed that it stood to lose billions of dollars from undisclosed
aggressive trading bets that it had made on U.S. subprime securities. However, even at this point in
time, the Company still continued to conceal critical information from the marketplace as it had yet
to disclose that this problem stemmed from severe risk control deficiencies, that these losses should

have been recognized in the Company’s previous financial quarter, and that senior officers in the
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Company knew about the failure to disclose (i) the Company’s subprime exposure; (ii) the risk

control deficiencies; and (iii) the losses resulting from Company’s subprime exposure, as early as

4]
T

June 2007.

2. It was not until December 19, 2007 that the full extent of the losses sustained by the
Company would be revealed. On that date, Morgan announced a staggering $9.4 billion loss on
mortgage-related instruments for the quarter-ended November 30, 2007, $7.8 billion of which
related to its previously undisclosed subprime-related positions. For the first time in its history,
Morgan reported a quarterly loss, and of stunning proportions.

3. The Company’s principal U.S. subprime exposure was the result of a risky trading
strategy, embarked upon by a proprietary trading group (hereafter, the “Proprietary Trading
Group™), which was established and empowered by Morgan’s senior management to act as
Morgan’s internal hedge fund and to make riskier bets using the Company’s capital than the
Company had in the past, in order to generate higher returns.

4, The Proprietary Trading Group, established in April 2006 within the Company’s
Institutional Securities Group (sometimes, referred to herein as “ISG”) grew out of a larger strategy
employed by CEO John Mack to increase by multiples, risk taking by the ISG that was designed to
improve Morgan’s performance relative to its investment banking peers. Mack’s perception was
that his predecessor and nemesis, Robert Purcell had been too averse to risk and that, as a result,
Morgan’s reputation and profits had languished.

5. Deciding on a “radical shakeup” of Morgan, Mack placed Zoe Cruz in charge of his
risk-taking strategy, as his Co-President and Head of the ISG. According to Mack, Cruz “shared his
healthy appetite for risk taking.” Cruz, reportedly, was a controversial selection and was not well
received by many within the ISG, being seen as an opportunist rather than a sound trader.

6. Cruz and Mack, embracing a business plan that depended upon greater risk-taking in
the ISG, ratcheted up the group’s profits in 2005 and 2006, increasing the ISG’s profits by 182%
during this period, and securing record bonuses for themselves. In 2006, Mack earned $40 million
in bonuses, a record on Wall Street at the time, while Cruz pocketed $30 million. Other traders

within the ISG also took home record bonuses.

Amended Class Action Complaint -2-
Case No. CV08-963AG (FFMx)




L= R - - HEE T = S L R S o N

[ T A N N N T o L L S o I e T T T e e e O S S ey
[+ = = N o T O == T = T - - E N o O O L N VS N o e =]

7. With this additional tolerance and directive for greater risk came the need for sound
risk control policies. In light of this new strategy, investors frequently asked Mack and Morgan’s
senior executives what measures Morgan was taking to ensure sound risk management. In
response o these questions, Mack and the other Defendants named herein repeatedly assured
investors, both leading up to and during the Class Period, that the ISG’s spectacular success under
Zoe Cruz was the result of “effective, disciplined risk taking” and that Cruz and her team were able
to “manage a tremendous amount of risk in a smart and disciplined way.” At a shareholder meeting
on April 21, 2007, Mack informed shareholders, in response to a question of Morgan’s risk taking,
“I am comfortable with the risk...I think we probably have one of the best overall risk managers in
Tom Daula, who oversees all firm risk, and also Zoe growing up on the sales and trading side,
mainly trading side risk management, it's a very strong combination. So I'm comfortable with it.”

8.  What Mack did not tell investors was that after his return to Morgan in 2005, as part
of his radical shake-up of the Company, he had decided that Tom Daula, the Company’s Chief Risk
Officer, should no longer report to him, but rather to Zoe Cruz. This remarkable decision entrusted
the ultimate supervision of risk control to the person whose department was assuming the risks!
More significantly, this dramatic departure from established practice in the industry was not
disclosed to investors. This undisclosed change in reporting structure would prove to be another
fateful decision contributing to the massive losses investors in Morgan common stock suffered
during the Class Period.

9. OnJune 20,2007, the first day of the Class Period, Morgan reported stellar results for
its Second Quarter 2007. These results were principally due to the spectacular returns reported by
the ISG and, more specifically, an undisclosed subprime bet on a subprime-related security trade in
the First Quarter of 2007 that worked out well for the Company. These results elated analysts and
Morgan’s investors because, for the rest of the U.S. investment banking industry, there were storm
clouds on the horizon due to increasing troubles in the U.S. housing markets and subprime
mortgages, and the fact that Morgan could turn in such good results without any negative exposure
to subprime boded well for continued successful results.

10. For several months prior to that time, companies whose businesses involved or were
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related to investments in U.S. subprime mortgages were facing unprecedented financial turmoil.
Indeed, major subprime lenders had declared bankruptcy and investors that had invested in the
complex instruments—including residential mortgage backed securities (“RMBS”), collateralized
debt obligations (“CDOs”) and credit default swaps (“CDS”) — which were each dependent upon
the success of U.S. subprime mortgages -- were facing huge losses. Indeed, within days of Morgan
releasing its extremely positive second quarter 2007 results, Bear Stearns agreed to provide a $3.2
billion bailout to two separate multi-billion dollar hedge funds with significant subprime
investments.

11. As a consequence of this turmoil in the industry, and because Morgan itself had
acquired Saxon Capital, a major U.S. subprime originator in 2006, investors and analysts further
inquired of the Company as to its subprime exposure. The response from Defendants was
emphatic; there was nothing to worry about as Morgan had wisely taken a “net short” position on
U.S. subprime and purportedly stood to profit from the decline in the U.S. subprime market.
Morgan’s financial disclosures were silent as to any subprime exposure on the Company’s balance
sheet.

12. Defendants’ affirmative public statements, coupled with the absence of disclosures
regarding the Company’s positioning with respect to the U.S. subprime market, caused analysts,
investors and ratings agencies to believe that the Company’s subprime mortgage-related exposure
was controlled and that Morgan was well-positioned, compared to its peers, to escape from the
mortgage market meltdown relatively unscathed. For example, on March 21, 2007, Keefe,
Bruyette & Woods analyst Lauren Smith raised her 2007 earnings estimate for the Company to
$8.12 from $7.20. In doing so, Smith stated she believed the Company would “more than stand up
to the perils we are witnessing in the sub prime mortgage market.” Smith also pointed out that
“[m]anagement noted they feel very confident in how they are positioned and their exposures to the
sub prime mortgage markets.” This was the total mix of information provided to the investing
public leading up to the commencement of the Class Period.

13. Indeed, during the thick of the subprime crisis, on July 31, 2007, S&P actually

upgraded Morgan from A+ to AA- and wrote, “While we recognize that recent capital markets
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turmoil—precipitated by market issues in the subprime mortgage and leveraged corporate finance
sector—could herald a period of much less favorable market conditions, we believe that structural
improvements in Morgan’s competitive position leave the firm especially well-positioned to
withstand market volatility compared to industry peers.”

14. Inreality, however, the Company had enormous exposure to the turmoil in the U.S.
subprime market by virtue of an undisclosed multi-billion dollar trade that the Proprietary Trading
Group had made prior to the Class Period that was entirely dependent on the success or failure of
subprime-related securities. This exposure, and its potential for massive losses for Morgan and its
investors, would become well known to senior executives at the Company, including Zoe Cruz, by
no later than May 2007.

15. The background of this multi-billion dollar trade begins in December 2006 when
traders in the Proprietary Trading Group took on a series of trading positions in subprime mortgage
derivatives which the Company secretly held on its balance sheet throughout the Class Period. The
undisclosed strategy involved taking a net short position within the subprime mortgage market by
purchasing CDSs -- essentially insurance policies triggered by the default of securities -- on lower-
rated mortgage backed securities issued by CDOs.

16. Inacquiring this short position through the acquisition of CDSs, Morgan had to make
periodic premium payments to the CDS counterparty in exchange for this insurance protection. To
offset the cost of the periodic premium payments due to the CDS counterparty, Morgan sold CDSs
(i.e, sold insurance) on approximately $13.2 billion of so-called “super senior” tranches—the
higher rated tranches--of so-called “mezzanine” CDOs, which entitled Morgan to receive periodic
payments, which it used to finance the short position. The Defendants knew or recklessly
disregarded that while the CDS positions that they had insured were highly rated by credit rating
agencies, the majority of the underlying collateral consisted of BBB-rated mortgage backed
securities linked to U.S. subprime mortgages.

17.  Inimplementing this trading strategy, Morgan, through its Proprietary Trading Group,
was effectively betting that mortgage defaults would be significant enough to impair the lower

equity tranches of mortgage-backed securities, but not large enough to impair the value of super
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senior tranches of the same or similar securities. If Morgan was correct in its strategy, the
Company would profit from its short position while retaining the full value of its long position. If
the defaults were higher than expected, however, the Company risked becoming vulnerable to the
deteriorating mortgage market, as the gains realized on the short position would be completely
wiped out by losses suffered on Morgan’s $13.2 billion long position. As discussed in great detail
below, the securities fraud alleged herein results not from this poorly executed trading strategy, but
rather from the falsity of Defendants’ statements throughout the Class Period regarding Morgan’s
exposure to the U.S. subprime market and its failure timely to write down positions and record
losses from such exposure.

18.  The fair value of the Proprietary Trading Group’s $13.2 billion notional position, as
Defendants would ultimately concede, was tied to the movement of an index called the ABX Index,
which tracked the cost of insuring various tranches of residential mortgage backed securities. In
particular, the fair value of the position was tied to the movement of the ABX Index for the BBB
06-1 vintage, the ABX index that tracked the cost of insuring BBB rated mortgage backed
securities originated in the second half 0of 2005. These were the exact CDSs that Morgan had sold.

19. In the second quarter of 2007, mortgage defaults primarily affected the lowest
tranches of the CDO structures and Morgan reported stellar results that were largely dependent
upon its undisclosed positioning within the subprime market during this time. However, even then,
there were significant warning signs within the market suggesting that the losses would eventually
cut into the market value of the higher-rated BBB and AAA tranches and the Proprietary Trading
Group’s trade. As described below, this risk caught the attention of Zoe Cruz prior to the
beginning of the Class Period.

20. According to an article published in May 2008 which appeared in New York
Magazine, Zoe Cruz revealed that beginning in May of 2007, she became worried that the
magnitude of the subprime mortgage fallout could negatively impact the value of the Proprietary
Trading Group’s position and other subprime related trades within the ISG. As a result, Cruz said
that she began to require her department to unwind billions of dollars in subprime mortgage-related

positions and informed her personal clients that they should avoid taking on mortgage-related
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positions in light of the subprime market’s impending collapse.

21. Cruz also stated in the interview that in May 2007 she ordered Defendant Thomas
Daula, the Company’s Chief Risk Officer, to run “stress tests” on the CDSs acquired by Proprietary
Trading Group to calculate the amount of money the Company would lose based on various levels
of deterioration within the subprime mortgage market. As mentioned above and described in
greater detail herein, while the investing public was led to believe that Daula was reporting directly
to Mack, in fact, he reported directly to Cruz.

22.  OnlJuly 4, 2007, more than a month later and with the value of the CDSs continuing
to decline, according to Cruz’s account of events, Daula informed Cruz that the Company was
potentially exposed to $3.5 billion in losses from the Proprietary Trading Group’s CDS positions.
According to the article, although Daula purportedly told Cruz that a loss of this magnitude was
unlikely, Cruz claims to have told Daula, as well as Neal Shear, a well-known trader that ran Cruz’s
fixed income division, “I don’t care what your view of probability is. Cut the position.” According
to Cruz, despite her orders, no action was taken and the $13.2 billion CDS position was not
liquidated. In addition, the exposure resulting from the position remained undisclosed to investors
and the public.

23. A dramatically different account is offered by Daula in an article published by the
Financial Times in December 2007, which states that by August 2007, it was Daula himself who
had warned senior executives at Morgan that there were “no proper pricing models for such trades,
that positions were not being properly measured, and that the history traders used in their models
was not a reliable guide.”

24. Despite this acknowledged attention from Morgan’s Co-President and Chief Risk
Officer from May 2007 through August 2007 of the possibility of massive losses as a consequence
of the Company’s subprime exposures, the Defendants made several statements and/or omitted
material information from other statements that was intended to and effective at keeping investors
in the dark. In this respect, less than one week affer Cruz says she unsuccessfully directed Daula
and Shear to cut the Proprietary Trading Group’s $13.2 billion CDS position, on July 10, 2007, the

Company filed its second quarter 2007 quarterly report and it was absolutely devoid of any mention
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